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December 12, 2011 
 
Jennifer Sheehy, U.S. Department of Education 
400 Maryland Avenue, SW, Room 5103 
Potomac Center Plaza 
Washington, DC 20202–2600 
 
Re: Docket ID ED–2011–OSERS–0012 
 RIN 1820–AB64 
 34 CFR Part 300.154(d)(2)(iv) 
 
 
On behalf of The National School Boards Association (NSBA), I am pleased to 
submit this letter in support of the proposed regulation posted by the US 
Department of Education, Office of Special Education and Rehabilitative Services 
(OSERs) in the Federal Register as published at FR Vol. 76, No. 188 on September 28, 
2011.  That Notice of Proposed Rulemaking (NPRM) changes the regulation 
requiring schools to obtain parental consent prior to billing Medicaid for health-
related IEP services.    
 
The National School Boards Association (NSBA), which, through its state school 
board associations, represents over 90,000 local school board members across the 
nation, strongly supports passage of the proposed amendment. For many years local 
school boards have advocated for expanded flexibility in the delivery of educational 
services. We view the proposed amendment to 34 CFR 300.154(d)(2)(iv) as an 
excellent step in that direction.  
 
The proposed amendment to 34 CFR 300.154(d)(2)(iv) would clarify and simplify the requirements for 
appropriately informing parents and obtaining their consent for local education agencies (LEAs) to access 
public benefits or insurance.  The proposed amendments would lessen the undue administrative burden 
and confusion associated with obtaining parental consent  “each time that access to public benefits or 
insurance is sought,” and would be consistent with the requirements of FERPA with which school 
districts must also comply.  The administrative burden on LEAs that must follow up with parents for 
consent at least once per year and any time services are modified is substantial.  As OSERS itself noted, 
“…it appears that the parental consent provision has taxed resources and created significant 
administrative burden on public agencies the process of obtaining parental consent.” 
 
In answer to OSERS’ specific request for input on this provision, NSBA supports the current NPRM 
language that allows LEAs flexibility in determining the most appropriate and convenient method for 
providing the written notification to families rather than requiring a specific time or meeting.  We believe 
that requiring the notification to be provided in a specific meeting will prove problematic, as it may be 
mutually beneficial for the LEA and parents to begin the consent process outside of a formal time or 
meeting, and alterations may occur throughout the school year as adjustments may be made to the IEP as 
changes occur in a child’s needs. 
 
We believe that the NPRM would help OSERS increase the potential benefits of IDEA Part B by creating 
a more streamlined administrative approach for LEAs seeking payment from Medicaid for IDEA-related 
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services, while still preserving the effective and efficient administration of the program and protecting the 
rights of those children served that statute.   
 
NSBA supports the concept supported of the proposed language, but also urges you to consider two 
changes: 
 
1. We echo the concern expressed by those other affected groups, which recommend that OSERS 

eliminate any requirement for LEAs to obtain parental consent for Medicaid reimbursement.  IDEA 
does not mention any such consent, and no other service provider must seek consent for 
reimbursement for Medicaid-eligible services.  We urge you to discuss with your colleagues in the 
Family Policy Compliance Office an accompanying change to FERPA regulation 34 CFR 99.31 that 
would allow LEAs and individual schools to disclose personally identifiable information to Medicaid 
officials when seeking reimbursement for IDEA-related services, without the consent required by 34 
CFR 99.30.  

 
2. We also urge you to add language to 34 CFR 300.154(d)(2)(iv) permitting the required notice to be 

transmitted electronically, if the parents have provided an email address and approved of this method 
of transmission. 

 
We appreciate the efforts of OSERS in addressing the concerns that have been expressed over the years 
regarding the parental consent requirements and submit this letter in support of the proposed amendment 
to 34 CFR 300.154(d)(2)(iv) and look forward to their promulgation at the end of the comment period. 
 
Questions regarding our concerns may be directed to Roberta E. Stanley, Director of Federal Affairs at 
703-535-1624; or by my email Rstanley@nsba.org  
 
Sincerely,  
 

 
 
Michael A. Resnick  
Associate Executive Director 

 


